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This memo, prepared by the law firm Noble, Wickersham & Heart LLP - attorneys with national 
expertise in design, construction, environmental, and land use law, is intended to provide guidance 
to AIA Massachusetts members, who are facing unforeseen issues arising from the COVID-19 
pandemic and the resulting shutdown of most construction sites in Massachusetts. It addresses 
contracts that had already been negotiated and signed before the pandemic began, and how key 
clauses in these contracts may be consulted to address current challenges. Clauses from AIA 
standard contract forms have been used as illustrations. The memo should not be considered legal 
advice on the part of AIA Massachusetts or Noble, Wickersham & Heart LLP; architects should 
review their own project-specific contracts, with the help of legal counsel. It also does not address 
how the drafting of future contracts may be affected by the likelihood of future coronavirus 
outbreaks.  Always keep in mind the importance of clear, prompt, and transparent 
communications with your clients. Let your clients know that your goal is to keep working in 
the best interests of their projects.   
 
1) Contractor has sole responsibility for safety programs on construction jobsites 

A series of governmental orders and guidelines have been issued by the Commonwealth of 
Massachusetts, individual cities and towns, and federal agencies, prescribing new standards for the 
health protections of employees on construction sites. The following standard AIA contract clauses 
may apply. All of these underscore that the Contractor has sole responsibility for maintaining safety 
programs on the project site, and for ensuring that construction is carried out in compliance with all 
applicable government laws, regulations, and orders. These responsibilities are outside of the 
Architect’s professional duties, and could have adverse consequences under the Architect’s 
professional liability insurance. 
 
• Contractor has sole responsibility for construction means and methods and safety 

programs [from A201-2017 General Conditions] 

§ 3.3.1 . . . The Contractor shall be solely responsible for, and have control over, construction 
means, methods, techniques, sequences, and procedures, and for coordinating all portions of 
the Work under the Contract. . . . 
 
§ 10.1 Safety Precautions and Programs 
The Contractor shall be responsible for initiating, maintaining, and supervising all safety 
precautions and programs in connection with the performance of the Contract. 
 
§ 10.2 Safety of Persons and Property 
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide 
reasonable protection to prevent damage, injury, or loss to 

.1    employees on the Work and other persons who may be affected thereby; . . 
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§ 10.2.3 The Contractor shall implement, erect, and maintain, as required by existing 
conditions and performance of the Contract, reasonable safeguards for safety and protection, 
including posting danger signs and other warnings against hazards; promulgating safety 
regulations; and notifying the owners and users of adjacent sites and utilities of the safeguards. 

 
• Contractor is responsible for ensuring that all activities on jobsite comply with applicable 

laws and orders [from A201-2017 General Conditions] 

§ 3.7.2  The Contractor shall comply with and give notices required by applicable laws, 
statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities 
applicable to performance of the Work. 
 
§ 10.2.2  The Contractor shall comply with, and give notices required by applicable laws, 
statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, 
bearing on safety of persons or property or their protection from damage, injury, or loss. 
 

• Architect is not responsible for construction means and methods and safety programs 
[from B101-2017 Owner-Architect Agreement] 

§ 3.6.1.2 . . . The Architect shall not have control over, charge of, or responsibility for the 
construction means, methods, techniques, sequences or procedures, or for safety precautions 
and programs in connection with the Work . . . 
 

• Once construction resumes, the Architect is responsible for making periodic site visits to 
review the work, under its contract and under the state building code. 

§ 3.6.2.1 The Architect shall visit the site at intervals appropriate to the stage of 
construction, . . .  to become generally familiar with the progress and quality of the portion 
of the Work completed, and to determine, in general, if the Work observed is being 
performed in a manner indicating that the Work, when fully completed, will be in 
accordance with the Contract Documents. [from B101-2017 Owner-Architect Agreement] 
 
107.6.2.2 Construction. The registered design professionals who are responsible for the design. 
plans, calculations, and specifications, their designee or the registered design professionals who 
have been retained for construction phase services, shall perform the following tasks: . . .   
 

.3 Be present at intervals appropriate to the stage of construction to become generally 
familiar with the progress and quality of the work and to determine if the work was 
performed in a manner consistent with the construction documents and 780 CMR. [MA 
State Building Code, 780 CMR; this language is reflected in the form of Final 
Construction Control Affidavit] 

 
As noted above, the requirement for the Architect to make periodic site visits to review construction 
is stated in standard AIA contract forms and in the state building code. The building code does not 
dictate the number or frequency of site visits; this is typically spelled out in the contract. Under both 
the contract and the building code, the Architect is responsible for carrying out its CA duties in 
accordance with the standard of professional care. This will require careful judgment, to determine 
what level of on-site visits (potentially combined with virtual visits by camera or video) will satisfy 
the professional standard, under the circumstances of each individual project. In responding to 
COVID conditions, the Architect may want to propose modifying the previously negotiated terms for 
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site visits. Any change in the frequency and/or procedures of site visits should be memorialized 
in writing with the Owner; it would also be good policy to discuss the issue with the local 
building inspector.  
 
Recommendations, prior to the restart of construction: 
 

• Architect should meet with Owner and Contractor to discuss construction administration 
(CA) protocols (see attached AIA-MA Job Site Protocols Document) 
 
• Architect, Owner and Contractor should discuss appropriate modifications to CA site visit 
procedures, such as: scheduling site visits outside of regular working hours; remote video 
observations; and/or subcontracting with local architect for out-of-town visits. As noted above, 
any modifications should be memorialized in writing with the Owner; it would also be good 
policy to discuss the issue with the local building inspector, since modifications may need to be 
referenced in the final construction control affidavit. 
 
• Architect should not accept contractual or administrative responsibility for either directing, 
monitoring, or certifying Contractor’s compliance with applicable federal, state, and local safety 
orders and guidelines relating to COVID. A COVID safety plan is not a submittal or Contract 
Document that requires the Architect’s approval. 
 
• However, Architect should familiarize itself with such orders and guidelines, and should 
notify Owner and Contractor if Architect becomes aware of material infractions, particularly 
those that would affect the health and safety of Architect’s own staff. 

 
2) Time extensions and additional costs imposed on Architects 

Construction delays and shutdowns are likely to affect the Project schedule, and impose additional 
costs on the Architect as it performs its contractual CA services. On some projects, the Owner will 
have ordered a complete suspension of all Construction Phase services. On other projects, the 
Owner will have instructed the Architect to continue certain CA services, such as the review of 
submittals and RFIs, while construction is paused; this latter case should be considered a partial 
Owner-ordered suspension. In either case, the suspension provisions of the contract will govern the 
Architect’s right to request additional time and/or compensation, through an Additional Service 
Request and/or equitable adjustment. These rights are stated in AIA contract forms; the following 
standard contract clauses may apply. A fee adjustment may include the costs of demobilizing and 
remobilizing the Architect’s project team, and the costs to the Architect of extending the 
construction schedule beyond the contractual time frame. Note the requirement under § 4.2.1.1 for 
prior notice and approval. Under some owner-drafted contracts, such rights may be further 
narrowed. Prompt prior notice to the Owner is always good policy, in the interest of 
maintaining clear, prompt, and transparent communication, even if it’s not required under 
your contract.   
 
• If Owner has suspended the Project, entirely or in part, thereby extending the schedule, 

the Architect may seek adjustments in the schedule and fee through a request for 
Additional Services [from B101-2017 Owner-Architect Agreement] 
 
§ 4.2.1  Upon recognizing the need to perform the following Additional Services, the Architect 
shall notify the Owner with reasonable promptness and explain the facts and circumstances 
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giving rise to the need. The Architect shall not proceed to provide the following Additional 
Services until the Architect receives the Owner’s written authorization:  

.1     Services necessitated by . . . a material change in the Project including . . . the Owner’s 
schedule . . .  

 
§ 9.2  If the Owner suspends the Project, the Architect shall be compensated for services 
performed prior to notice of such suspension. When the Project is resumed, the Architect shall 
be compensated for expenses incurred in the interruption and resumption of the Architect’s 
services. The Architect’s fees for the remaining services and the time schedules shall be 
equitably adjusted. [Where appropriate, this suspension clause, as well as the Additional Service 
language at § 4.2.1.1, should be cited.] 
 

On some projects that have continued, the Architect may have been unable to perform all of its 
contractual services in a timely and/or efficient fashion, due to factors arising from the COVID-19 
pandemic (e.g., travel restrictions render it difficult or impossible to make out-of-town site visits; 
government-ordered closure of the Architect’s workplace may have made remote services less 
efficient). The schedule clause in standard AIA contracts may be cited to excuse such difficulties in 
performance. 

 
• The Architect may be excused from meeting schedule deadlines if it can show “reasonable 

cause” [from B101-2017 Owner-Architect Agreement] 
 
§ 3.1.3 . . . Once approved by the Owner, time limits established by the schedule shall not, 
except for reasonable cause, be exceeded by the Architect or Owner. . . 
 

Recommendations: 
 

• If Architect suffers time extensions and additional costs, it should familiarize itself with 
applicable contract clauses, to support its request for an adjustment of schedule and/or 
fees 
 

• Refer to (1) above, re potential need for contract amendments. 
 

• Architect should notify the Owner in advance of potential delays in Architect’s services, and 
work with the Owner to develop (and price) a mitigation strategy that will serve the interests 
of both parties. 
 

• If Architect has been unable to meet schedule deadlines, it should document how 
reasonable cause may excuse the delay. It should also keep accurate contemporaneous 
time records, specifically designated and tracked, of all activities that could be the basis for 
Additional Services or equitable adjustments. 
 

3) Time extensions and additional costs imposed on Contractors 
 

Construction delays and shutdowns will also have affected the Contractor’s schedule, and 
potentially imposed additional costs, for causes including delays and shortages of labor and 
materials. The Architect, in its role as the Owner’s agent who administers the construction contract, 
will need to respond to Contractor requests for Change Orders. Multiple clauses in the A201-2017 
General Conditions can govern these requests, including the following: 
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• § 7.2 Change Order procedures 

 
• § 7.3 Owner’s right to unilaterally order changes through a Construction Change Directive 

 
• § 8.3  Contractor’s right to seek additional time (but not compensation) due to causes 

beyond its control 
 

• § 10.4 Contractor’s right to act in an emergency affecting safety of persons or property 
 

• § 14.3.1 Owner’s right to suspend project 
 

• § 15.1 Procedures for claims by Contractor 
 
Recommendations: 
 

• In the event of a Contractor request for a COVID-related Change Order, Architect should 
familiarize itself with applicable contract clauses, to help advise Owner. Note that under the 
B101-2017 form, this may entitle the Architect to Additional Services: 
 
§  4.2.2  To avoid delay in the Construction Phase, the Architect shall provide the following 
Additional Services, notify the Owner with reasonable promptness, and explain the facts 
and circumstances giving rise to the need. . . . 
.3  Preparing Change Orders and Construction Change Directives that require 

evaluation of Contractor’s proposals and supporting data, or the preparation or 
revision of Instruments of Service; . .   

 
• Since delay claims typically involve questions of legal interpretation, Architect should insist 

upon Owner consulting its own attorney to review; see the following clause in the B101-2017 
contract form: 
 
§  5.10  The Owner shall furnish all legal, insurance and accounting services, including 
auditing services, that may be reasonably necessary at any time for the Project to meet the 
Owner’s needs and interests. 


